SAFE COMMUNITY CHALLENGE [

2020 Analysis

38-Point Safe Community Challenge
Analysis for California

ISSUE 1: CHILD MARRIAGE IN CALIFORNIA

1.1 What is the youngest age one can marry?

1.2 Is parental approval required?

1.3 Is judicial approval required?

1.4 Is there a lower age limit if one of the participants is pregnant?
1.5 Is there a lower age limit if the minor has been married before?
1.6 Is there a lower age limit if the participant is in the military?

1.7 Is there a gender difference in the lowest age limit permitted?

11 What is the youngest age one can marry?

18 years of age is the general age at which a person may marry. CA Fam Code § 301 (2019)
provides “[tlwo unmarried persons 18 years of age or older, who are not otherwise disqualified,
are capable of consenting to and consummating marriage.”

California has no lower limit at which a child may marry if they have parental consent and a
court order. CA Fam Code § 302 (2019) provides:

(a) An unmarried person under 18 years of age may be issued a marriage license
upon obtaining a court order granting permission to the underage person or
persons to marry, in accordance with the requirements described in Section 304.

(b) The court order and written consent of at least one of the parents or the
guardian of each underage person shall be filed with the clerk of the court, and a
certified copy of the order shall be presented to the county clerk at the time the
marriage license is issued.

The requirements for a court order are explained in CA Fam Code § 304 (2019):

(a) In determining whether to issue a court order granting permission to marry
pursuant to Section 302 or 303, the court shall do all of the following:

(1) Require Family Court Services to separately interview the parties intending to
marry and, if applicable, at least one of the parents or the guardian of each party
who is a minor. If more than one parent or guardian is interviewed, the parents or
guardians shall be interviewed separately.

(2) Require Family Court Services to prepare and submit to the court a written
report, containing any assessment of potential force, threat, persuasion, fraud,
coercion, or duress by either of the parties or their family members relating to the
intended marriage. The report shall also contain recommendations of Family
Court Services for either granting or denying the parties permission to marry. If
Family Court Services knows or reasonably suspects that either party is a victim
of child abuse or neglect, Family Court Services shall submit a report of the
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known or suspected child abuse or neglect to the county child protective services
agency.

(3) After receiving the report of the assessments of Family Court Services, as
described in paragraph (2), separately interview in camera each of the parties
prior to making a final determination regarding the court order.

(4) Consider whether there is evidence of coercion or undue influence on the
minor.

(b) If the court issues an order granting the parties permission to marry pursuant
to Section 302 or 303, and if one or both of the parties are 17 years of age or
younger, the parties shall be eligible to request a marriage license no earlier than
30 days from the time the court order was issued.

(c) As part of the court order granting permission to marry under Section 302 or
303, the court shall, if it considers it necessary, require the parties to the
prospective marriage of a minor to participate in premarital counseling
concerning social, economic, and personal responsibilities incident to marriage.
The parties shall not be required to confer with counselors provided by religious
organizations of any denomination. In determining whether to order the parties to
participate in the premarital counseling, the court shall consider, among other
factors, the ability of the parties to pay for the counseling. The court may impose
a reasonable fee to cover the cost of premarital counseling provided by the
county or the court. The fees shall be used exclusively to cover the cost of the
counseling services authorized by this section.

(d) (1) Only for purposes of completing the document described in Section
102233 of the Health and Safety Code, and not for purposes of making a
determination regarding the court order, the gender of each party intending to
marry, if provided, shall be documented on the court order granting permission to
marry.

(2) The date of birth of each party intending to marry shall also be documented
on the court order granting permission to marry.

(3) For purposes of the requirements on the person solemnizing the marriage
under subdivision (b) of Section 423, and the requirements on the local registrar
under subdivision (a) of Section 102356 of the Health and Safety Code, the court
shall provide parties who are granted permission to marry with a copy of the court
order granting permission to marry.

(e) Upon issuance of the order granting permission to marry, the minor shall be
provided with the following information:

(1) The rights and responsibilities of an emancipated minor, including, but not
limited to, the effects of emancipation as described in Chapter 2 (commencing
with Section 7050) of Part 6 of Division 11.
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(2) (A) The circumstances under which a marriage may be determined by a court
to be void or voidable and adjudged a nullity and the procedure for obtaining that
judicial determination.

(B) The procedures for legal separation or dissolution of marriage.

(3) Telephone numbers for the National Domestic Violence Hotline and the
National Sexual Assault Hotline.

(4) The conditions under which an unemancipated minor may leave home and
seek to remain in a shelter or otherwise live separately from the minor’s parent or
guardian, and whether the consent or acquiescence of a parent or guardian is
required to remain away from the home of the parent or guardian, the rights of an
unemancipated minor to apply for a protective or restraining order to prevent
abuse, and the rights of a minor to enter into contracts, including contracts for
legal services and mental health counseling.

(f) (1) Subdivisions (a) and (b) do not apply to a minor who is 17 years of age and
who has achieved a high school diploma or a high school equivalency certificate.

(2) Subdivision (b) does not apply to a minor who is 16 or 17 years of age and
who is pregnant or whose prospective spouse is pregnant.

1.2 Is parental approval required?

Yes. Although a marriage license may be issued by a court without parental consent, the court
order and written parental consent (or consent of a guardian) must be presented to the clerk at
the time the marriage license is issued. CA Fam Code § 302 (2019) provides:

(a) An unmarried person under 18 years of age may be issued a marriage license
upon obtaining a court order granting permission to the underage person or
persons to marry, in accordance with the requirements described in Section 304.

(b) The court order and written consent of at least one of the parents or the
guardian of each underage person shall be filed with the clerk of the court, and a
certified copy of the order shall be presented to the county clerk at the time the
marriage license is issued.

1.3 Is judicial approval required?

Yes. See above.

1.4 Is there a lower age limit if one of the participants is pregnant?
No.

1.5 Is there a lower age limit if the minor has been married before?
No.

1.6 Is there a lower age limit if the participant is in the military?
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1.7 Is there a gender difference in the lowest age limit permitted?

No.

ISSUE Il: CONSENT TO SEXUAL CONTACT

2.1 What is the definition of “consent”?

2.2 Is freely given or affirmative consent required?

2.3 What is the youngest age for a person to consent to sexual contact?

2.4 Is a difference in age accounted for when considering consent?

2.5 Does the law recognize that a developmental disability and/or mental incapacity can
impact the ability to consent?

2.6 Does the law recognize that consciousness can impact a person’s ability to consent?
2.7 Does intoxication impact the victim’s ability to consent?

2.8 Is an individual’s ability to consent impacted by their relationship with the perpetrator?

21 What is the definition of “consent”?
CA Penal Code § 261.6 (2019) defines consent as follows:

In prosecutions under Section 261, 262, 286, 287, or 289, or former Section
288a, in which consent is at issue, “consent” shall be defined to mean positive
cooperation in act or attitude pursuant to an exercise of free will. The person
must act freely and voluntarily and have knowledge of the nature of the act or
transaction involved.

A current or previous dating or marital relationship shall not be sufficient to
constitute consent where consent is at issue in a prosecution under Section 261,
262, 286, 287, or 289, or former Section 288a.

Nothing in this section shall affect the admissibility of evidence or the burden of
proof on the issue of consent.

CA Penal Code § 266 (2019) provides that consent cannot be procured through inducing fear in
the victim.

2.2 Is freely given or affirmative consent required?

Yes. “[C]onsent” shall be defined to mean positive cooperation in act or attitude pursuant to an
exercise of free will. The person must act freely and voluntarily and have knowledge of the
nature of the act or transaction involved.” CA Penal Code § 261.6 (2019).

2.3 What is the youngest age for a person to consent to sexual contact?

18 years of age. CA Penal Code § 261.5 (2019) provides:
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(a) Unlawful sexual intercourse is an act of sexual intercourse accomplished with
a person who is not the spouse of the perpetrator, if the person is a minor. For
the purposes of this section, a “minor” is a person under the age of 18 years and
an “adult” is a person who is at least 18 years of age.

(b) Any person who engages in an act of unlawful sexual intercourse with a minor
who is not more than three years older or three years younger than the
perpetrator, is guilty of a misdemeanor.

(c) Any person who engages in an act of unlawful sexual intercourse with a minor
who is more than three years younger than the perpetrator is guilty of either a
misdemeanor or a felony, and shall be punished by imprisonment in a county jail
not exceeding one year, or by imprisonment pursuant to subdivision (h) of
Section 1170.

(d) Any person 21 years of age or older who engages in an act of unlawful sexual
intercourse with a minor who is under 16 years of age is guilty of either a
misdemeanor or a felony, and shall be punished by imprisonment in a county jail
not exceeding one year, or by imprisonment pursuant to subdivision (h) of
Section 1170 for two, three, or four years.

(e) (1) Notwithstanding any other provision of this section, an adult who engages
in an act of sexual intercourse with a minor in violation of this section may be
liable for civil penalties in the following amounts:

(A) An adult who engages in an act of unlawful sexual intercourse with a minor
less than two years younger than the adult is liable for a civil penalty not to
exceed two thousand dollars ($2,000).

(B) An adult who engages in an act of unlawful sexual intercourse with a minor at
least two years younger than the adult is liable for a civil penalty not to exceed
five thousand dollars ($5,000).

(C) An adult who engages in an act of unlawful sexual intercourse with a minor at
least three years younger than the adult is liable for a civil penalty not to exceed
ten thousand dollars ($10,000).

(D) An adult over the age of 21 years who engages in an act of unlawful sexual
intercourse with a minor under 16 years of age is liable for a civil penalty not to
exceed twenty-five thousand dollars ($25,000).

(2) The district attorney may bring actions to recover civil penalties pursuant to
this subdivision. From the amounts collected for each case, an amount equal to
the costs of pursuing the action shall be deposited with the treasurer of the
county in which the judgment was entered, and the remainder shall be deposited
in the Underage Pregnancy Prevention Fund, which is hereby created in the
State Treasury. Amounts deposited in the Underage Pregnancy Prevention Fund
may be used only for the purpose of preventing underage pregnancy upon
appropriation by the Legislature.

@2020 PUBLIC POLICY INSTITUTE OF THE ROCKIES | www.publicpolicyinstituteoftherockies.com



SAFE COMMUNITY CHALLENGE

2020 Analysis

(3) In addition to any punishment imposed under this section, the judge may
assess a fine not to exceed seventy dollars ($70) against any person who
violates this section with the proceeds of this fine to be used in accordance with
Section 1463.23. The court shall, however, take into consideration the
defendant’s ability to pay, and no defendant shall be denied probation because of
his or her inability to pay the fine permitted under this subdivision.

24 Is a difference in age accounted for when considering consent?
No.

2.5 Does the law recognize that a developmental disability and/or mental incapacity
can impact the ability to consent?

Yes, although it does not apply to all situations. CA Penal Code § 261 (2019) provides:

(a) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under any of the following circumstances:

(1) Where a person is incapable, because of a mental disorder or developmental
or physical disability, of giving legal consent, and this is known or reasonably
should be known to the person committing the act. Notwithstanding the existence
of a conservatorship pursuant to the provisions of the Lanterman-Petris-Short Act
(Part 1 (commencing with Section 5000) of Division 5 of the Welfare and
Institutions Code), the prosecuting attorney shall prove, as an element of the
crime, that a mental disorder or developmental or physical disability rendered the
alleged victim incapable of giving consent.

2.6 Does the law recognize that consciousness can impact a person’s ability
consent?

Yes. CA Penal Code § 261 (2019) provides:

(a) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under any of the following circumstances: . . .

(3) Where a person is prevented from resisting by any intoxicating or anesthetic

substance, or any controlled substance, and this condition was known, or
reasonably should have been known by the accused.

(4) Where a person is at the time unconscious of the nature of the act, and this is

known to the accused. As used in this paragraph, “unconscious of the nature of
the act” means incapable of resisting because the victim meets any one of the
following conditions:

(A) Was unconscious or asleep.
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred.

(C) Was not aware, knowing, perceiving, or cognizant of the essential characteristics of
the act due to the perpetrator’s fraud in fact.
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(D) Was not aware, knowing, perceiving, or cognizant of the essential
characteristics of the act due to the perpetrator’s fraudulent representation that
the sexual penetration served a professional purpose when it served no
professional purpose.

(5) Where a person submits under the belief that the person committing the act is
someone known to the victim other than the accused, and this belief is induced
by any artifice, pretense, or concealment practiced by the accused, with intent to
induce the belief.

2.7 Does intoxication impact the victim’s ability to consent?

Yes. CA Penal Code § 261(a)(3) (2019) provides:

(a) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under any of the following circumstances: . . .

(3) Where a person is prevented from resisting by any intoxicating or anesthetic
substance, or any controlled substance, and this condition was known, or
reasonably should have been known by the accused.

2.8 Is an individual’s ability to consent impacted by a supervisory relationship or a
position of authority with the perpetrator?

Yes. CA Penal Code § 261 provides:

(a) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under any of the following circumstances: . . .

(6) Where the act is accomplished against the victim’s will by threatening to
retaliate in the future against the victim or any other person, and there is a
reasonable possibility that the perpetrator will execute the threat. As used in this
paragraph, “threatening to retaliate” means a threat to kidnap or falsely imprison,
or to inflict extreme pain, serious bodily injury, or death.

(7) Where the act is accomplished against the victim’s will by threatening to use
the authority of a public official to incarcerate, arrest, or deport the victim or
another, and the victim has a reasonable belief that the perpetrator is a public
official. As used in this paragraph, “public official” means a person employed by a
governmental agency who has the authority, as part of that position, to
incarcerate, arrest, or deport another. The perpetrator does not actually have to
be a public official.

(b) As used in this section, “duress” means a direct or implied threat of force,
violence, danger, or retribution sufficient to coerce a reasonable person of
ordinary susceptibilities to perform an act which otherwise would not have been
performed, or acquiesce in an act to which one otherwise would not have
submitted. The total circumstances, including the age of the victim, and his or her
relationship to the defendant, are factors to consider in appraising the existence
of duress.
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ISSUE lll: HATE CRIMES LAW IN CALIFORNIA

3.1 Does the state have a hate crimes law?

3.2 Does the hate crimes law require data collection on hate crimes?

3.3 Does the state criminalize interference with religious worship?

3.4 Does the state have a criminal penalty enhancement for crimes or have a separate crime
for crimes motivated by race, religion, or ethnicity?

3.5 Do criminal penalty enhancements exist for crimes motivated by sexual orientation?
3.6 Do criminal penalty enhancements exist for crimes motivated by gender?

3.7 Do criminal penalty enhancements exist for crimes motivated by gender identity?
3.8 Do criminal penalty enhancements exist for crimes motivated by disability?

3.9 Do criminal penalty enhancements exist for crimes motivated by political affiliation?
3.10 Do criminal penalty enhancements exist for crimes motivated by age?

3.1 Does the state have a hate crimes law?

Yes. CA Penal Code § 422.55 (2019) provides:

For purposes of this title, and for purposes of all other state law unless an explicit
provision of law or the context clearly requires a different meaning, the following
shall apply:

(a) “Hate crime” means a criminal act committed, in whole or in part, because of
one or more of the following actual or perceived characteristics of the victim:

(1) Disability.

(2) Gender.

(3) Nationality.

(4) Race or ethnicity.
(5) Religion.

(6) Sexual orientation.
(7)

7) Association with a person or group with one or more of these actual or
perceived characteristics.

(b) “Hate crime” includes, but is not limited to, a violation of Section 422.6.
These terms are defined in CA Penal Code § 422.56 (2019):

For purposes of this title, the following definitions shall apply:

(a) “Association with a person or group with these actual or perceived
characteristics” includes advocacy for, identification with, or being on the
ground owned or rented by, or adjacent to, any of the following: a
community center, educational facility, family, individual, office, meeting
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hall, place of worship, private institution, public agency, library, or other
entity, group, or person that has, or is identified with people who have,
one or more of those characteristics listed in the definition of “hate crime”
under paragraphs (1) to (6), inclusive, of subdivision (a) of Section
422.55.

(b) “Disability” includes mental disability and physical disability as defined
in Section 12926 of the Government Code regardless of whether those
disabilities are temporary, permanent, congenital, or acquired by heredity,
accident, injury, advanced age, or illness. This definition is declaratory of
existing law.

(c) “Gender” means sex, and includes a person’s gender identity and
gender expression. “Gender expression” means a person’s
gender-related appearance and behavior whether or not stereotypically
associated with the person’s assigned sex at birth.

(d) “In whole or in part because of” means that the bias motivation must
be a cause in fact of the offense, whether or not other causes also exist.
When multiple concurrent motives exist, the prohibited bias must be a
substantial factor in bringing about the particular result. There is no
requirement that the bias be a main factor, or that the crime would not
have been committed but for the actual or perceived characteristic. This
subdivision does not constitute a change in, but is declaratory of, existing
law under In re M.S. (1995) 10 Cal.4th 698 and People v. Superior Court
(Aishman) (1995) 10 Cal.4th 735.

(e) “Nationality” includes citizenship, country of origin, and national origin.
(f) “Race or ethnicity” includes ancestry, color, and ethnic background.

(9) “Religion” includes all aspects of religious belief, observance, and
practice and includes agnosticism and atheism.

(h) “Sexual orientation” means heterosexuality, homosexuality, or
bisexuality.

(i) “Victim” includes, but is not limited to, a community center, educational
facility, entity, family, group, individual, office, meeting hall, person, place
of worship, private institution, public agency, library, or other victim or
intended victim of the offense.

“For purposes this code, unless an explicit provision of law or the context clearly requires a
different meaning, “gender” has the same meaning as in Section 422.56.” CA Penal Code §
422.57 (2019).

3.2 Does the hate crimes law require data collection on hate crimes?

Yes. CA Penal Code § 13023 (2019) provides:
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(a) Subject to the availability of adequate funding, the Attorney General shall
direct local law enforcement agencies to report to the Department of Justice, in a
manner to be prescribed by the Attorney General, any information that may be
required relative to hate crimes. This information may include any general orders
or formal policies on hate crimes and the hate crime pamphlet required pursuant
to Section 422.92.

(b) On or before July 1 of each year, the Department of Justice shall update the
Opendustice Web portal with the information obtained from local law enforcement
agencies pursuant to this section. The department shall submit its analysis of this
information to the Legislature in the manner described in subdivision (g) of
Section 13010.

(c) For purposes of this section, “hate crime” has the same meaning as in Section
422.55.

3.3 Does the state criminalize interference with religious worship?

CA Penal Code § 422.6 (2019) provides:

(a) No person, whether or not acting under color of law, shall by force or threat of
force, willfully injure, intimidate, interfere with, oppress, or threaten any other
person in the free exercise or enjoyment of any right or privilege secured to him
or her by the Constitution or laws of this state or by the Constitution or laws of the
United States in whole or in part because of one or more of the actual or
perceived characteristics of the victim listed in subdivision (a) of Section 422.55.

(b) No person, whether or not acting under color of law, shall knowingly deface,
damage, or destroy the real or personal property of any other person for the
purpose of intimidating or interfering with the free exercise or enjoyment of any
right or privilege secured to the other person by the Constitution or laws of this
state or by the Constitution or laws of the United States, in whole or in part
because of one or more of the actual or perceived characteristics of the victim
listed in subdivision (a) of Section 422.55.

(c) Any person convicted of violating subdivision (a) or (b) shall be punished by
imprisonment in a county jail not to exceed one year, or by a fine not to exceed
five thousand dollars ($5,000), or by both the above imprisonment and fine, and
the court shall order the defendant to perform a minimum of community service,
not to exceed 400 hours, to be performed over a period not to exceed 350 days,
during a time other than his or her hours of employment or school attendance.
However, no person may be convicted of violating subdivision (a) based upon
speech alone, except upon a showing that the speech itself threatened violence
against a specific person or group of persons and that the defendant had the
apparent ability to carry out the threat.

(d) Conduct that violates this and any other provision of law, including, but not
limited to, an offense described in Article 4.5 (commencing with Section 11410)
of Chapter 3 of Title 1 of Part 4, may be charged under all applicable provisions.
However, an act or omission punishable in different ways by this section and
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other provisions of law shall not be punished under more than one provision, and
the penalty to be imposed shall be determined as set forth in Section 654.

CA Penal Code § 11412 (2019) provides:

Any person who, with intent to cause, attempts to cause or causes another to
refrain from exercising his or her religion or from engaging in a religious service
by means of a threat, directly communicated to such person, to inflict an unlawful
injury upon any person or property, and it reasonably appears to the recipient of
the threat that such threat could be carried out is guilty of a felony.

34 Does the state have a criminal penalty enhancement for crimes or have a separate
crime for crimes motivated by race, religion, or ethnicity?

Yes. See above. Penalties for hate crimes are provided for in CA Penal Code §§ 422.6,
422.7,422.75,422.76, 422.77, 422.78, 422.8, 422.85, 422.86, 422.865, 422.88 (2019).

3.5 Do criminal penalty enhancements exist for crimes motivated by sexual
orientation?

Yes. See above.

3.6 Do criminal penalty enhancements exist for crimes motivated by gender?

Yes. See above.

3.7 Do criminal penalty enhancements exist for crimes motivated by gender identity?
Yes. See above.

3.8 Do criminal penalty enhancements exist for crimes motivated by disability?

Yes. See above.

3.8 Do criminal penalty enhancements exist for crimes motivated by political
affiliation?

Yes. See above.
3.9 Do criminal penalty enhancements exist for crimes motivated by age?

Yes. See above.

ISSUE IV: SEXUAL ASSAULT KIT TESTING IN CALIFORNIA

4.1 Has the state conducted an inventory of untested rape kits (also called sexual assault
evidence kits)?

4.2 Has the state conducted testing of the backlog of untested sexual assault kits?

4.3 Is there mandatory testing of all new sexual assault kits?

4.4 Has a sexual assault kit tracking system been implemented?
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4.5  Does the state have a Survivors’ Right to Notice?
4.6  Has the State provided funding for rape kit reform?

4.1 Has the state conducted an inventory of untested rape kits (also called sexual
assault evidence kits)?

Yes. The state has conducted a one-time inventory but it has not committed to conducting an
ongoing inventory.

4.2 Has the state conducted testing of the backlog of untested sexual assault kits?
No. The state has not committed to conducting testing of the entire backlog of kits.

4.3 Is there mandatory testing of all new sexual assault kits?
Yes. CA Penal Code § 680 (2019) provides:

(a) This section shall be known as and may be cited as the “Sexual Assault
Victims’ DNA Bill of Rights.”

(b) The Legislature finds and declares all of the following:

(1) Deoxyribonucleic acid (DNA) and forensic identification analysis is a powerful
law enforcement tool for identifying and prosecuting sexual assault offenders.

(2) Existing law requires an adult arrested for or charged with a felony and a
juvenile adjudicated for a felony to submit DNA samples as a result of that arrest,
charge, or adjudication.

(3) Victims of sexual assaults have a strong interest in the investigation and
prosecution of their cases.

(4) Law enforcement agencies have an obligation to victims of sexual assaults in
the proper handling, retention, and timely DNA testing of rape kit evidence or
other crime scene evidence and to be responsive to victims concerning the
developments of forensic testing and the investigation of their cases.

(5) The growth of the Department of Justice’s Cal-DNA databank and the national
databank through the Combined DNA Index System (CODIS) makes it possible
for many sexual assault perpetrators to be identified after their first offense,
provided that rape kit evidence is analyzed in a timely manner.

(6) Timely DNA analysis of rape kit evidence is a core public safety issue
affecting men, women, and children in the State of California. It is the intent of the
Legislature, in order to further public safety, to encourage DNA analysis of rape
kit evidence within the time limits imposed by subparagraphs (A) and (B) of
paragraph (1) of subdivision (g) of Section 803.

(c) In order to ensure that sexual assault forensic evidence is analyzed within the
two-year timeframe required by subparagraphs (A) and (B) of paragraph (1) of
subdivision (g) of Section 803 and to ensure the longest possible statute of
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limitations for sex offenses, including sex offenses designated pursuant to those
subparagraphs, the following shall occur:

(1) A law enforcement agency in whose jurisdiction a sex offense specified in
Section 261, 261.5, 262, 286, 287, or 289 or former Section 288a occurred shall
do one of the following for any sexual assault forensic evidence received by the
law enforcement agency on or after January 1, 2016:

(A) Submit sexual assault forensic evidence to the crime lab within 20 days after
it is booked into evidence.

(B) Ensure that a rapid turnaround DNA program is in place to submit forensic
evidence collected from the victim of a sexual assault directly from the medical
facility where the victim is examined to the crime lab within five days after the
evidence is obtained from the victim.

(2) The crime lab shall do one of the following for any sexual assault forensic
evidence received by the crime lab on or after January 1, 2016.

(A) Process sexual assault forensic evidence, create DNA profiles when able,
and upload qualifying DNA profiles into CODIS as soon as practically possible,
but no later than 120 days after initially receiving the evidence.

(B) Transmit the sexual assault forensic evidence to another crime lab as soon
as practically possible, but no later than 30 days after initially receiving the
evidence, for processing of the evidence for the presence of DNA. If a DNA
profile is created, the transmitting crime lab shall upload the profile into CODIS as
soon as practically possible, but no longer than 30 days after being notified about
the presence of DNA.

(3) This subdivision does not require a lab to test all items of forensic evidence
obtained in a sexual assault forensic evidence examination. A lab is considered
to be in compliance with the guidelines of this section when representative
samples of the evidence are processed by the lab in an effort to detect the
foreign DNA of the perpetrator.

(4) This section does not require a DNA profile to be uploaded into CODIS if the
DNA profile does not meet federal guidelines regarding the uploading of DNA
profiles into CODIS.

(5) For purposes of this section, a “rapid turnaround DNA program” is a program
for the training of sexual assault team personnel in the selection of representative
samples of forensic evidence from the victim to be the best evidence, based on
the medical evaluation and patient history, the collection and preservation of that
evidence, and the transfer of the evidence directly from the medical facility to the
crime lab, which is adopted pursuant to a written agreement between the law
enforcement agency, the crime lab, and the medical facility where the sexual
assault team is based.

(6) For the purpose of this section, “law enforcement” means the law
enforcement agency with the primary responsibility for investigating an alleged
sexual assault.
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(d) (1) Upon the request of a sexual assault victim, the law enforcement agency
investigating a violation of Section 261, 261.5, 262, 286, 287, or 289 or of former
Section 288a shall inform the victim of the status of the DNA testing of the rape
kit evidence or other crime scene evidence from the victim’s case. The law
enforcement agency may, at its discretion, require that the victim’s request be in
writing. The law enforcement agency shall respond to the victim’s request with
either an oral or written communication, or by email, if an email address is
available. Nothing in this subdivision requires that the law enforcement agency
communicate with the victim or the victim’s designee regarding the status of DNA
testing absent a specific request from the victim or the victim’s designee.

(2) Subject to the commitment of sufficient resources to respond to requests for
information, sexual assault victims have the following rights:

(A) The right to be informed whether or not a DNA profile of the assailant was
obtained from the testing of the rape kit evidence or other crime scene evidence
from their case.

(B) The right to be informed whether or not the DNA profile of the assailant
developed from the rape kit evidence or other crime scene evidence has been
entered into the Department of Justice Data Bank of case evidence.

(C) The right to be informed whether or not there is a match between the DNA
profile of the assailant developed from the rape kit evidence or other crime scene
evidence and a DNA profile contained in the Department of Justice Convicted
Offender DNA Data Base, provided that disclosure would not impede or
compromise an ongoing investigation.

(3) This subdivision is intended to encourage law enforcement agencies to notify
victims of information which is in their possession. It is not intended to affect the
manner of or frequency with which the Department of Justice provides this
information to law enforcement agencies.

(e) If the law enforcement agency does not analyze DNA evidence within six
months prior to the time limits established by subparagraphs (A) and (B) of
paragraph (1) of subdivision (g) of Section 803, a victim of a sexual assault
offense specified in Section 261, 261.5, 262, 286, 287, or 289 or former Section
288a shall be informed, either orally or in writing, of that fact by the law
enforcement agency.

(f) (1) If the law enforcement agency intends to destroy or dispose of rape kit
evidence or other crime scene evidence from an unsolved sexual assault case, a
victim of a violation of Section 261, 261.5, 262, 286, 287, or 289 or former
Section 288a shall be given written notification by the law enforcement agency of
that intention.

(2) A law enforcement agency shall not destroy or dispose of rape kit evidence or
other crime scene evidence from an unsolved sexual assault case before at least
20 years, or if the victim was under 18 years of age at the time of the alleged
offense, before the victim’s 40th birthday.
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(g) Written notification under subdivision (e) or (f) shall be made at least 60 days
prior to the destruction or disposal of the rape kit evidence or other crime scene
evidence from an unsolved sexual assault case.

(h) A sexual assault victim may designate a sexual assault victim advocate, or
other support person of the victim’s choosing, to act as a recipient of the above
information required to be provided by this section.

(i) It is the intent of the Legislature that a law enforcement agency responsible for
providing information under subdivision (d) do so in a timely manner and, upon
request of the victim or the victim’s designee, advise the victim or the victim’s
designee of any significant changes in the information of which the law
enforcement agency is aware. In order to be entitled to receive notice under this
section, the victim or the victim’s designee shall keep appropriate authorities
informed of the name, address, telephone number, and email address of the
person to whom the information should be provided, and any changes of the
name, address, telephone number, and email address, if an email address is
available.

(j) A defendant or person accused or convicted of a crime against the victim shall
have no standing to object to any failure to comply with this section. The failure to
provide a right or notice to a sexual assault victim under this section may not be
used by a defendant to seek to have the conviction or sentence set aside.

(k) The sole civil or criminal remedy available to a sexual assault victim for a law
enforcement agency’s failure to fulfill its responsibilities under this section is
standing to file a writ of mandamus to require compliance with subdivision (e) or

().
44 Has a sexual assault kit tracking system been implemented?
Yes.
4.5 Does the state have a Survivors’ Right to Notice?
Yes.
4.6 Has the State provided funding for rape kit reform?

Yes.

ISSUE V: SPOUSAL RAPE IN CALIFORNIA

5.1 Is spousal rape, when a spouse rapes a partner who is unconscious, drugged, or
otherwise incapacitated, treated differently than if the individuals are not spouses?
5.2 Does an exception for spousal rape exist under laws criminalizing statutory rape?

5.3 Does an exception for spousal rape exist under laws criminalizing certain sexual contact
between people with a supervisory relationship?
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5.1 Is spousal rape, when a spouse rapes a partner who is unconscious, drugged, or
otherwise incapacitated, treated differently than if the individuals are not spouses?

No.
5.2 Does an exception for spousal rape exist under laws criminalizing statutory rape?

Yes. CA Penal Code § 261 (2019) provides:

(a) Rape is an act of sexual intercourse accomplished with a person not the
spouse of the perpetrator, under any of the following circumstances:

(1) Where a person is incapable, because of a mental disorder or developmental
or physical disability, of giving legal consent, and this is known or reasonably
should be known to the person committing the act. Notwithstanding the existence
of a conservatorship pursuant to the provisions of the Lanterman-Petris-Short Act
(Part 1 (commencing with Section 5000) of Division 5 of the Welfare and
Institutions Code), the prosecuting attorney shall prove, as an element of the
crime, that a mental disorder or developmental or physical disability rendered the
alleged victim incapable of giving consent.

(2) Where it is accomplished against a person’s will by means of force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the person or
another.

(3) Where a person is prevented from resisting by any intoxicating or anesthetic
substance, or any controlled substance, and this condition was known, or
reasonably should have been known by the accused.

(4) Where a person is at the time unconscious of the nature of the act, and this is

known to the accused. As used in this paragraph, “unconscious of the nature of
the act” means incapable of resisting because the victim meets any one of the
following conditions:

(A) Was unconscious or asleep.
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred.

(C) Was not aware, knowing, perceiving, or cognizant of the essential
characteristics of the act due to the perpetrator’s fraud in fact.

(D) Was not aware, knowing, perceiving, or cognizant of the essential
characteristics of the act due to the perpetrator’s fraudulent representation that
the sexual penetration served a professional purpose when it served no
professional purpose.

(5) Where a person submits under the belief that the person committing the act is
someone known to the victim other than the accused, and this belief is induced

by any artifice, pretense, or concealment practiced by the accused, with intent to
induce the belief.
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(6) Where the act is accomplished against the victim’s will by threatening to
retaliate in the future against the victim or any other person, and there is a
reasonable possibility that the perpetrator will execute the threat. As used in this
paragraph, “threatening to retaliate” means a threat to kidnap or falsely imprison,
or to inflict extreme pain, serious bodily injury, or death.

(7) Where the act is accomplished against the victim’s will by threatening to use
the authority of a public official to incarcerate, arrest, or deport the victim or
another, and the victim has a reasonable belief that the perpetrator is a public
official. As used in this paragraph, “public official” means a person employed by a
governmental agency who has the authority, as part of that position, to
incarcerate, arrest, or deport another. The perpetrator does not actually have to
be a public official.

(b) As used in this section, “duress” means a direct or implied threat of force,
violence, danger, or retribution sufficient to coerce a reasonable person of
ordinary susceptibilities to perform an act which otherwise would not have been
performed, or acquiesce in an act to which one otherwise would not have
submitted. The total circumstances, including the age of the victim, and his or her
relationship to the defendant, are factors to consider in appraising the existence
of duress.

(c) As used in this section, “menace” means any threat, declaration, or act which
shows an intention to inflict an injury upon another.

CA Penal Code § 261.5 (2019) provides:

(a) Unlawful sexual intercourse is an act of sexual intercourse accomplished with
a person who is not the spouse of the perpetrator, if the person is a minor. For
the purposes of this section, a “minor” is a person under the age of 18 years and
an “adult” is a person who is at least 18 years of age.

(b) Any person who engages in an act of unlawful sexual intercourse with a minor
who is not more than three years older or three years younger than the
perpetrator, is guilty of a misdemeanor.

(c) Any person who engages in an act of unlawful sexual intercourse with a minor
who is more than three years younger than the perpetrator is guilty of either a
misdemeanor or a felony, and shall be punished by imprisonment in a county jail
not exceeding one year, or by imprisonment pursuant to subdivision (h) of
Section 1170.

(d) Any person 21 years of age or older who engages in an act of unlawful sexual
intercourse with a minor who is under 16 years of age is guilty of either a
misdemeanor or a felony, and shall be punished by imprisonment in a county jail
not exceeding one year, or by imprisonment pursuant to subdivision (h) of
Section 1170 for two, three, or four years.

(e) (1) Notwithstanding any other provision of this section, an adult who engages
in an act of sexual intercourse with a minor in violation of this section may be
liable for civil penalties in the following amounts:
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(A) An adult who engages in an act of unlawful sexual intercourse with a minor
less than two years younger than the adult is liable for a civil penalty not to
exceed two thousand dollars ($2,000).

(B) An adult who engages in an act of unlawful sexual intercourse with a minor at
least two years younger than the adult is liable for a civil penalty not to exceed
five thousand dollars ($5,000).

(C) An adult who engages in an act of unlawful sexual intercourse with a minor at
least three years younger than the adult is liable for a civil penalty not to exceed
ten thousand dollars ($10,000).

(D) An adult over the age of 21 years who engages in an act of unlawful sexual
intercourse with a minor under 16 years of age is liable for a civil penalty not to
exceed twenty-five thousand dollars ($25,000).

(2) The district attorney may bring actions to recover civil penalties pursuant to
this subdivision. From the amounts collected for each case, an amount equal to
the costs of pursuing the action shall be deposited with the treasurer of the
county in which the judgment was entered, and the remainder shall be deposited
in the Underage Pregnancy Prevention Fund, which is hereby created in the
State Treasury. Amounts deposited in the Underage Pregnancy Prevention Fund
may be used only for the purpose of preventing underage pregnancy upon
appropriation by the Legislature.

(3) In addition to any punishment imposed under this section, the judge may
assess a fine not to exceed seventy dollars ($70) against any person who
violates this section with the proceeds of this fine to be used in accordance with
Section 1463.23. The court shall, however, take into consideration the
defendant’s ability to pay, and no defendant shall be denied probation because of
his or her inability to pay the fine permitted under this subdivision.

CA Penal Code § 261.6 (2019) provides “[a] current or previous dating or marital relationship
shall not be sufficient to constitute consent where consent is at issue in a prosecution under
Section 261 [Rape, Abduction, Carnal Abuse of Children, and Seduction], 262, 286, 288a

[Bigamy, Incest, and the Crime Against Nature], or 289.”

5.3 Does an exception for spousal rape exist under laws criminalizing certain sexual
contact between people with a supervisory relationship?

Yes. CA Penal Code § 262 (2019) provides:

(a) Rape of a person who is the spouse of the perpetrator is an act of sexual
intercourse accomplished under any of the following circumstances:

(1) Where it is accomplished against a person’s will by means of force, violence,
duress, menace, or fear of immediate and unlawful bodily injury on the person or
another.

(2) Where a person is prevented from resisting by any intoxicating or anesthetic
substance, or any controlled substance, and this condition was known, or
reasonably should have been known, by the accused.
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(3) Where a person is at the time unconscious of the nature of the act, and this is
known to the accused. As used in this paragraph, “unconscious of the nature of
the act” means incapable of resisting because the victim meets one of the
following conditions:

(A) Was unconscious or asleep.
(B) Was not aware, knowing, perceiving, or cognizant that the act occurred.

(C) Was not aware, knowing, perceiving, or cognizant of the essential
characteristics of the act due to the perpetrator’s fraud in fact.

(4) Where the act is accomplished against the victim’s will by threatening to
retaliate in the future against the victim or any other person, and there is a
reasonable possibility that the perpetrator will execute the threat. As used in this
paragraph, “threatening to retaliate” means a threat to kidnap or falsely imprison,
or to inflict extreme pain, serious bodily injury, or death.

(5) Where the act is accomplished against the victim’s will by threatening to use
the authority of a public official to incarcerate, arrest, or deport the victim or
another, and the victim has a reasonable belief that the perpetrator is a public
official. As used in this paragraph, “public official” means a person employed by a
governmental agency who has the authority, as part of that position, to
incarcerate, arrest, or deport another. The perpetrator does not actually have to
be a public official.

(b) As used in this section, “duress” means a direct or implied threat of force,
violence, danger, or retribution sufficient to coerce a reasonable person of
ordinary susceptibilities to perform an act which otherwise would not have been
performed, or acquiesce in an act to which one otherwise would not have
submitted. The total circumstances, including the age of the victim, and his or her
relationship to the defendant, are factors to consider in appraising the existence
of duress.

(c) As used in this section, “menace” means any threat, declaration, or act that
shows an intention to inflict an injury upon another.

(d) If probation is granted upon conviction of a violation of this section, the
conditions of probation may include, in lieu of a fine, one or both of the following
requirements:

(1) That the defendant makes payments to a battered women’s shelter, up to a
maximum of one thousand dollars ($1,000).

(2) That the defendant reimburse the victim for reasonable costs of counseling
and other reasonable expenses that the court finds are the direct result of the
defendant’s offense.

For any order to pay a fine, make payments to a battered women’s shelter, or
pay restitution as a condition of probation under this subdivision, the court shall
make a determination of the defendant’s ability to pay. In no event shall any order
to make payments to a battered women’s shelter be made if it would impair the
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ability of the defendant to pay direct restitution to the victim or court-ordered child
support. Where the injury to a married person is caused in whole or in part by the
criminal acts of his or her spouse in violation of this section, the community
property may not be used to discharge the liability of the offending spouse for
restitution to the injured spouse, required by Section 1203.04, as operative on or
before August 2, 1995, or Section 1202.4, or to a shelter for costs with regard to
the injured spouse and dependents, required by this section, until all separate
property of the offending spouse is exhausted.

ISSUE VI: STATUTE OF LIMITATIONS FOR SEXUAL CRIMES IN CALIFORNIA

6.1 Has this state eliminated the statute of limitations for all felony sex crimes?

6.2 In cases when a victim chooses not to report or delays reporting the crime, is the statute
of limitations reduced?

6.3 Is the statute of limitations impacted by DNA evidence?

6.4 What is the state's statute of limitations for its most serious felony sex crimes?

6.1 Has this state eliminated the statute of limitations for all felony sex crimes?

No. Although Califonia eliminated the statute of limitations for many of its felony sex crimes, not
all have been eliminated. CA Penal Code § 799 (2019) provides:

(a) Prosecution for an offense punishable by death or by imprisonment in the
state prison for life or for life without the possibility of parole, or for the
embezzlement of public money, may be commenced at any time.

(b) (1) Prosecution for a felony offense described in paragraph (1), (2), (3), (4),
(6), or (7) of subdivision (a) of Section 261, paragraph (1), (2), (3), (4), or (5) of
subdivision (a) of Section 262, Section 264.1, paragraph (2) or (3) of subdivision
(c) of, or subdivision (d), (f), (g), (i), or (k) of, Section 286, paragraph (2) or (3) of
subdivision (c) of, or subdivision (d), (f), (9), (i), or (k) of, Section 287 or former
Section 288a, subdivision (a) of Section 288 involving substantial sexual conduct
as defined in subdivision (b) of Section 1203.066, subdivision (b) of Section 288,
Section 288.5, or subdivision (a), (b), (d), (e), or (g) of Section 289 may be
commenced at any time.

(2) This subdivision applies to crimes that were committed on or after January 1,
2017, and to crimes for which the statute of limitations that was in effect prior to
January 1, 2017, has not run as of January 1, 2017.

(c) This section applies in any case in which the defendant was a minor at the
time of the commission of the offense and the prosecuting attorney could have
petitioned the court for a fitness hearing pursuant to Section 707 of the Welfare
and Institutions Code.

CA Penal Code § 801.1 (2019) provides:

(a) (1) Notwithstanding any other limitation of time described in this chapter,
prosecution for a felony offense described in Section 261, 286, 287, 288, 288.5,
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or 289, or former Section 288a, or Section 289.5, as enacted by Chapter 293 of
the Statutes of 1991 relating to penetration by an unknown object, that is alleged
to have been committed when the victim was under 18 years of age, may be
commenced any time prior to the victim’s 40th birthday.

(2) Paragraph (1) shall only apply to crimes that were committed on or after
January 1, 2015, or for which the statute of limitations that was in effect prior to
January 1, 2015, has not run as of January 1, 2015.

(b) Notwithstanding any other limitation of time described in this chapter, if either
subdivision (a) of this section or subdivision (b) of Section 799 does not apply,
prosecution for a felony offense described in subdivision (c) of Section 290 shall
be commenced within 10 years after commission of the offense.

6.2 In cases when a victim chooses not to report or delays reporting the crime, is the
statute of limitations reduced?

No.
6.3 Is the statute of limitations impacted by DNA evidence?

Yes. The statute of limitations is lengthened by one year for many crimes after the discovery of
DNA evidence. CA Penal Code § 803 (2019) provides:

(9) (1) Notwithstanding any other limitation of time described in this chapter, a
criminal complaint may be filed within one year of the date on which the identity
of the suspect is conclusively established by DNA testing, if both of the following
conditions are met:

(A) The crime is one that is described in subdivision (c) of Section 290.

(B) The offense was committed prior to January 1, 2001, and biological evidence
collected in connection with the offense is analyzed for DNA type no later than
January 1, 2004, or the offense was committed on or after January 1, 2001, and
biological evidence collected in connection with the offense is analyzed for DNA
type no later than two years from the date of the offense.

(2) For purposes of this section, “DNA” means deoxyribonucleic acid.

(h) For any crime, the proof of which depends substantially upon evidence that
was seized under a warrant, but which is unavailable to the prosecuting authority
under the procedures described in People v. Superior Court (Laff) (2001) 25
Cal.4th 703, People v. Superior Court (Bauman & Rose) (1995) 37 Cal.App.4th
1757, or subdivision (c) of Section 1524, relating to claims of evidentiary privilege
or attorney work product, the limitation of time prescribed in this chapter shall be
tolled from the time of the seizure until final disclosure of the evidence to the
prosecuting authority. Nothing in this section otherwise affects the definition or
applicability of any evidentiary privilege or attorney work product.

6.4  What is the state's statute of limitations for its most serious felony sex crimes?

21 years or more. CA Penal Code § 803 (2019) provides:
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(a) Except as provided in this section, a limitation of time prescribed in this
chapter is not tolled or extended for any reason.

(b) No time during which prosecution of the same person for the same conduct is
pending in a court of this state is a part of a limitation of time prescribed in this
chapter.

(c) A limitation of time prescribed in this chapter does not commence to run until
the discovery of an offense described in this subdivision. This subdivision applies
to an offense punishable by imprisonment in the state prison or imprisonment
pursuant to subdivision (h) of Section 1170, a material element of which is fraud
or breach of a fiduciary obligation, the commission of the crimes of theft or
embezzlement upon an elder or dependent adult, or the basis of which is
misconduct in office by a public officer, employee, or appointee, including, but not
limited to, the following offenses:

(1) Grand theft of any type, forgery, falsification of public records, or acceptance
of, or asking, receiving, or agreeing to receive, a bribe, by a public official or a
public employee, including, but not limited to, a violation of Section 68, 86, or 93.

(2) A violation of Section 72, 118, 118a, 132, 134, or 186.10.

(3) A violation of Section 25540, of any type, or Section 25541 of the
Corporations Code.

(4) A violation of Section 1090 or 27443 of the Government Code.

(5) Felony welfare fraud or Medi-Cal fraud in violation of Section 11483 or 14107
of the Welfare and Institutions Code.

(6) Felony insurance fraud in violation of Section 548 or 550 of this code or
former Section 1871.1, or Section 1871.4, of the Insurance Code.

(7) A violation of Section 580, 581, 582, 583, or 584 of the Business and
Professions Code.

(8) A violation of Section 22430 of the Business and Professions Code.
(9) A violation of Section 103800 of the Health and Safety Code.

(10) A violation of Section 529a.

(11) A violation of subdivision (d) or (e) of Section 368.

(d) If the defendant is out of the state when or after the offense is committed, the
prosecution may be commenced as provided in Section 804 within the limitations
of time prescribed by this chapter, and no time up to a maximum of three years
during which the defendant is not within the state shall be a part of those
limitations.

(e) A limitation of time prescribed in this chapter does not commence to run until
the offense has been discovered, or could have reasonably been discovered,
with regard to offenses under Division 7 (commencing with Section 13000) of the

@2020 PUBLIC POLICY INSTITUTE OF THE ROCKIES | www.publicpolicyinstituteoftherockies.com



SAFE COMMUNITY CHALLENGE [

2020 Analysis

Water Code, under Chapter 6.5 (commencing with Section 25100) of, Chapter
6.7 (commencing with Section 25280) of, or Chapter 6.8 (commencing with
Section 25300) of, Division 20 of, or Part 4 (commencing with Section 41500) of
Division 26 of, the Health and Safety Code, or under Section 386, or offenses
under Chapter 5 (commencing with Section 2000) of Division 2 of, Chapter 9
(commencing with Section 4000) of Division 2 of, Section 6126 of, Chapter 10
(commencing with Section 7301) of Division 3 of, or Chapter 19.5 (commencing
with Section 22440) of Division 8 of, the Business and Professions Code.

(f) (1) Notwithstanding any other limitation of time described in this chapter, if
subdivision (b) of Section 799 does not apply, a criminal complaint may be filed
within one year of the date of a report to a California law enforcement agency by
a person of any age alleging that he or she, while under 18 years of age, was the
victim of a crime described in Section 261, 286, 287, 288, 288.5, or 289, former
Section 288a, or Section 289.5, as enacted by Chapter 293 of the Statutes of
1991 relating to penetration by an unknown object.

(2) This subdivision applies only if all of the following occur:

(A) The limitation period specified in Section 800, 801, or 801.1, whichever is
later, has expired.

(B) The crime involved substantial sexual conduct, as described in subdivision (b)
of Section 1203.066, excluding masturbation that is not mutual.

(C) There is independent evidence that corroborates the victim’s allegation. If the
victim was 21 years of age or older at the time of the report, the independent
evidence shall clearly and convincingly corroborate the victim’s allegation.

(3) No evidence may be used to corroborate the victim’s allegation that otherwise
would be inadmissible during trial. Independent evidence does not include the
opinions of mental health professionals.

(4) (A) In a criminal investigation involving any of the crimes listed in paragraph
(1) committed against a child, when the applicable limitations period has not
expired, that period shall be tolled from the time a party initiates litigation
challenging a grand jury subpoena until the end of the litigation, including any
associated writ or appellate proceeding, or until the final disclosure of evidence to
the investigating or prosecuting agency, if that disclosure is ordered pursuant to
the subpoena after the litigation.

(B) Nothing in this subdivision affects the definition or applicability of any
evidentiary privilege.

(C) This subdivision shall not apply if a court finds that the grand jury subpoena
was issued or caused to be issued in bad faith.

(9) (1) Notwithstanding any other limitation of time described in this chapter, a
criminal complaint may be filed within one year of the date on which the identity
of the suspect is conclusively established by DNA testing, if both of the following
conditions are met:
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(A) The crime is one that is described in subdivision (c) of Section 290.

(B) The offense was committed prior to January 1, 2001, and biological evidence
collected in connection with the offense is analyzed for DNA type no later than
January 1, 2004, or the offense was committed on or after January 1, 2001, and
biological evidence collected in connection with the offense is analyzed for DNA
type no later than two years from the date of the offense.

(2) For purposes of this section, “DNA” means deoxyribonucleic acid.

(h) For any crime, the proof of which depends substantially upon evidence that
was seized under a warrant, but which is unavailable to the prosecuting authority
under the procedures described in People v. Superior Court (Laff) (2001) 25
Cal.4th 703, People v. Superior Court (Bauman & Rose) (1995) 37 Cal.App.4th
1757, or subdivision (c) of Section 1524, relating to claims of evidentiary privilege
or attorney work product, the limitation of time prescribed in this chapter shall be
tolled from the time of the seizure until final disclosure of the evidence to the
prosecuting authority. Nothing in this section otherwise affects the definition or
applicability of any evidentiary privilege or attorney work product.

(i) Notwithstanding any other limitation of time described in this chapter, a
criminal complaint may be filed within one year of the date on which a hidden
recording is discovered related to a violation of paragraph (2) or (3) of subdivision
(j) of Section 647.

(i) Notwithstanding any other limitation of time described in this chapter, if a
person flees the scene of an accident that caused death or permanent, serious
injury, as defined in subdivision (d) of Section 20001 of the Vehicle Code, a
criminal complaint brought pursuant to paragraph (2) of subdivision (b) of Section
20001 of the Vehicle Code may be filed within the applicable time period
described in Section 801 or 802 or one year after the person is initially identified
by law enforcement as a suspect in the commission of the offense, whichever is
later, but in no case later than six years after the commission of the offense.

(k) Notwithstanding any other limitation of time described in this chapter, if a
person flees the scene of an accident, a criminal complaint brought pursuant to
paragraph (1) or (2) of subdivision (c) of Section 192 may be filed within the
applicable time period described in Section 801 or 802, or one year after the
person is initially identified by law enforcement as a suspect in the commission of
that offense, whichever is later, but in no case later than six years after the
commission of the offense.

() A limitation of time prescribed in this chapter does not commence to run until
the discovery of an offense involving the offering or giving of a bribe to a public

official or public employee, including, but not limited to, a violation of Section 67,
67.5, 85, 92, or 165, or Section 35230 or 72530 of the Education Code.

(m) Notwithstanding any other limitation of time prescribed in this chapter, if a
person actively conceals or attempts to conceal an accidental death in violation
of Section 152, a criminal complaint may be filed within one year after the person
is initially identified by law enforcement as a suspect in the commission of that
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offense, provided, however, that in any case a complaint may not be filed more
than four years after the commission of the offense.

Legal Disclaimer

The Public Policy Institute of the Rockies (PPIR) website and the Safe Community Challenge provides general
information that is intended, but not guaranteed, to be correct and up-to-date. The information is not presented as a
source of legal advice. You should not rely, for legal advice, on statements or representations made within the
website or by any externally referenced Internet sites. If you need legal advice upon which you intend to rely in the
course of your legal affairs, consult a competent, independent attorney. PPIR does not assume any responsibility for
actions or non-actions taken by people who have visited this site, and no one shall be entitled to a claim for
detrimental reliance on any information provided or expressed.
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